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Perhaps it’s just me becoming more and more impatient with age, but I increasingly wonder why it is that so
many things take so long in my home country. The litany is endless, from Berlin airport via Stuttgart 21, to
any simple construction site on any German highway. From the formation of our government to passing even
the most uncontroversial law. Not to mention the ever more badly needed switch to renewable energies,
wherever possible. And, last but not least, nullity proceedings before the Federal Patent Court. The average
pendency has meanwhile increased to almost 27 months (from an already deplorable 21 months in 2009).
Even worse, in those areas where most money is at stake and where legal certainty is most desperately
needed, i.e. in the ﬁelds of chemicals/pharmaceuticals and electrical engineering, it now takes no less than
three years before a nullity action is decided.
WE CANNOT CONTINUE LIKE THIS.
Is Germany, more speciﬁcally, are the parties of nullity proceedings, is industry, are the patent attorneys, the
Federal Government, the Federal Patent Court happy with the status quo? I believe not, but sometimes I ﬁnd
the public silence on this topic deafening. Or is it just me who fears that Germany’s good reputation as one of
the best battleﬁelds for patent litigation in Europe is going down the drain? Does anybody worry about the
consequences for the German economy?
Yes, I have heard that honorable ladies and gentlemen from the Board of the Patentanwaltskammer (PAK,
German Patent Bar Association) have more or less privately and certainly most politely expressed their
concerns about the current state of aﬀairs in January. I say “more or less privately”, since nothing whatsoever
has been published about the results of this meeting in the monthly Journal of the PAK or otherwise been
publicly communicated. The PAK seems to place all of its bets on backroom diplomacy, yet the devastating
lack of success of such initiatives over the past ten years suggests to me that this is simply not enough. I am
also missing a public outcry by industry (everybody, please forgive me if I have overlooked something, I
would only be too happy to be corrected and will readily publish any of your initiatives on this blog).
The judicial consequences of this bad administration of justice cannot be overstated. Imagine yourself being a
company who wants to bring a new product on the German market. Suppose a patent of at least doubtful
validity stands in your way. What can you do? Your nullity action takes almost three years, not including
appeal. And if you dare enter the market before you have cleared the path, you are at the mercy of the
infringement courts, of which at least some praise themselves as having a “very restricted” practice of
staying their cases pending the outcome of your nullity action. You run a high risk of being injuncted and
pushed out of the market before the patent is revoked.
Will your response be: “Well, well, well, but is this such a big problem? Each patent has at least been
thoroughly examined by either the German or the European Patent Oﬃce. So don’t these well-examined
rights deserve being respected?” – Hmmm. The validity of this argument obviously depends on the quality of
the patents granted by the respective oﬃces. And here lies another serious problem. The EPO, for example,
has almost doubled the number of granted patents over the past 5 years. According to the EPO’s Annual
Report 2018, 66712 patents were granted in 2013. In 2018, the number of patent was 127625! Conversely,
the number of examiners has almost exactly stayed the same (4221 in 2013, 4276 in 2018). This means that
compared to 2013, each examiner now has half the amount of time available to examine and judge each
application. And given that it is easier to comply with applicant’s wishes than to write a decision of refusal,
you can guess what this trend means for the average quality of the search and examination process.
But even if the quality of the granted patents had miraculously stayed the same for the last 5 years, this does
not mean that examination by the EPO or GPTO makes a patent ﬁre-proof. On the contrary, the percentage of
total or partial invalidations by the Federal Patent Court is signiﬁcant.
How signiﬁcant is it? This takes us to the results of a small inquiry (“Kleine Anfrage”) of German MPs in the
Bundestag, to which the German Ministry of Justice and Consumer Protection (BMJV) responded with the
following statistics, as reproduced in the most recent edition of the journal of the PAK. The second column of
this statistic refers to the total number of cases disposed of, the third column to complete revocations (or
more pedantically, “declarations to be null and void”), the fourth column lists the percentage of revocations
to total number of disposed cases, and the ﬁfth and sixth column do the same with partial revocations.

The impression you might get from these statistics is that only a relatively small (in 2018, 24% + 16%)
proportion of patents is wholly or partially revoked, whereas the rest is maintained. But this is not so. In
fact, the BMJV’s statistic is – apologies for being so outspoken – quite misleading. This is because most cases
before the Federal Patent Court are not “disposed” by a contentious judgment, but by withdrawal or some
other sort of settlement. In particular, patentees may wish to settle a nullity action – e.g. by granting a free
license – when they know their patent is of doubtful validity. Thus, while the number of “disposed cases” is
somewhere from 200-250, the number of actual decisions per year is only in the order of 100. For example, in
2015 there were 93 judgments, of which 47 (50%) ended with total revocation, and 32 (34%) with partial
revocation. The patent was maintained as granted only in 17 (18%) of all cases!
This trend has not signiﬁcantly changed over the last 5 years. One simply cannot assert that even the simple
majority of patents that are seriously attacked before the FPC will withstand nullity plaintiﬀ’s challenges. True,
only a small portion of patents is enforced/attacked by a nullity action, but there are voices, particularly in
academia, who take the view that these invalidation rates will not be signiﬁcantly diﬀerent for the “average
patent” granted by the EPO/GPTO. Their argument is that a nullity action is typically the by-product of an
infringement action initiated by patentee, and the patentee will only select a patent for enforcement which it
considers at least prima facie valid. I am not sure whether this applies to all or even to most cases, but such
arguments should not be easily brushed away.
What could and should be done?
In my view, several things could and should be done, both on a legislative and administrative level as well as,
possibly, inside the Federal Patent Court itself. Only if everybody concerned works hard to improve on the
current deplorable state of aﬀairs, can progress realistically be expected.
On a legislative level, I wonder if something can be done to relieve the judges from part of their work. For
example, nullity actions are presently decided by the Federal Patent Court in a composition of ﬁve judges,
including three technical judges. Ordinary technical appeals are decided by a panel of four members. In
contrast, the Boards of Appeal of the European Patent Oﬃce do about the same job in a composition of three
members. Why not reduce the nullity boards (and the technical boards of appeal in the FPC) to three judges? I
do not think that this would signiﬁcantly aﬀect the quality of the court’s decisions, but it would free precious
time of the judges for studying other cases, decision drafting etc.
On the justice administration level, it seems both inevitable and very urgent to me that more technical
judges be appointed, particularly in those ﬁelds where the demand is highest and the cases are most
complex. Appallingly, the exact opposite has happened in the last couple of years. The two chemical appeal
boards have been fused into one and retired judges have not been replaced. Once again, we cannot continue
like this!
Finally, the Federal Patent Court should perhaps also consider which internal measures could be taken to
increase its output. According to its Annual Report 2017, there are currently 58 technical judges (including
presiding judges) at the FPC. Assuming that about 100 decisions in nullity cases are currently drafted per year
(i.e. about 2 per reporting judge on the average), it might not be unreasonable to aim for a (voluntary)
increase to three or four nullity decisions per year and judge. I am perfectly aware that the judges also have
other duties, e.g. writing decisions in appeal cases, voting, drafting the mandatory preliminary opinion etc.,
and that many cases are extremely complex and take a lot of time to prepare, but I would still argue that if
every technical judge manages to write about three nullity decisions every year as a rapporteur, this would
signiﬁcantly reduce the current backlog.
In summary, I would think that it is ample time for another “Ruck” (jolt) to go through Germany.
– The legislator should consider reducing the requisite number of judges per decision to three. Less time to
spend in hearings means more time for decision writing.
– The Ministry of Justice should ﬁnally and urgently recruit more technical judges. It will pay out in more than
one respect: the existing judges will be more motivated and more cases will come to the FPC in the long run,
which will help to increase the court’s revenues.
– The judges can also contribute. It is true and correct that judges must be independent, and nothing that I
have suggested here should be taken as “pushing” them in any way. I just think that our constitutionally
guaranteed rule of law also implies a general duty to guarantee justice to everybody (allgemeine
Justizgewährleistungspﬂicht). I am conﬁdent that judges can and will contribute their part to fulﬁll this duty.
– And, ﬁnally, the parties – and by that, I mean primarily myself and my colleagues – should also help in
facilitating the judges’ work by writing fewer pages and reduce the number of auxiliary requests to a sensible
minimum. Being patent attorneys, we should not forget that we too are in the ﬁrst place an independent
organ of the administration of justice (Sec. 1 Patent Attorney Act).
If everybody contributes his fair share without waiting for others to move ﬁrst, we have a real chance to get
rid of the existing backlog of cases, ensure proper and quick justice to the parties in need thereof and bring
our patent dispute resolution system back into a leading position in Europe. Auf gehts! / Let’s go! / En
marche!

