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A new European patent landscape (3): languages and costs of
the Unitary Patent
Kluwer Patent blogger · Monday, February 13th, 2023

In June 2023 the European patent landscape will see one of the most dramatic changes in
decades with the introduction of the Unitary Patent (UP) and the opening of Unified Patent
Court (UPC). In a short series this blog will go through the main characteristics of the system
and decisions that need to made to get ready and to protect inventions, both new and existing.
Part three: languages and costs of the Unitary Patent.

English, French and German are the official languages of the EPO in which a European and
therefore also a Unitary Patent can be obtained. Whereas the specification of a traditional European
patent has to be translated in the language of the countries where it is validated (with the
exceptions of the London Agreement), this will not be the case for Unitary Patents.

In order to alleviate the consequences of the UP system for member states where not one of the
official languages of the EPO is spoken, a transitional period of six years has been agreed (Article
6 of Regulation (EU) No 1260/2012), during which the patent proprietor will have to file a
translation of the European patent specification, namely:
* into English if the language of the proceedings before the EPO was French or German, or
* into any other official language of an EU member state if the language of the proceedings was
English.

The translation must be filed together with the request for unitary effect. It is for information only
and has no legal effect, nor will the quality of the translation be checked, which has raised doubts
how useful and reliable it will be.

After the transitional period, no translations will be required anymore when opting
for a Unitary Patent

After the transitional period, which may be extended up to a maximum of twelve years, no
translations will be required anymore when opting for a Unitary Patent. The idea is by that time the
EPO will have developed high quality machine translations for all the official languages of the
Union. After six, eight and ten years an independent expert commission will evaluate if the quality
is up to standard already.

The language regime has been a very sensitive issue and for Spain (and initially also Italy) a
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crucial reason not to join the UP project. It is also part of the explanation why some member states,
mostly eastern European, have refrained from ratifying the UPCA and joining the UP system.

This is the case for instance in the Czech Republic. There it was decided not to ratify the UPCA
any time soon, after a 2019 report of Price Waterhouse Coopers concluded this would harm the
economy. As a patent expert explained on this blog: ‘SMEs will not have available patent
documentation in the Czech language any longer and will often have to rely on inaccurate machine
translations. (…) The absence of Czech translations would thus unfairly discriminate those in our
country or elsewhere that do not have a good command of the main European languages in which a
Unitary Patent will be published. (…) Similar concerns relate to the language of proceedings at the
UPC. The proceedings at the court involving Czech individuals and entities would mostly not be
held in the Czech language.’

Costs of the Unitary Patent

Validating a traditional European patent can lead to high costs, depending mostly on the number of
countries where the patent proprietor wishes to validate the European patent. More validations
mean more costs for translation, representation and renewal fees.

In the case of a Unitary Patent, validation covers all UP member states. Translation costs are
significantly less. Only in the transitional phase, of up to twelve years, you will need to file one
additional translation of the patent, instead of translations in the different languages of the member
states as is the case for European patents. Although EPC contracting states which have ratified or
acceded to the London Agreement can waive, entirely or largely, the requirement for translations.

The Unitary Patent is especially interesting for businesses who seek widespread
patent coverage

Renewal fees for the Unitary Patent are much lower than the amount you’d have to pay for
renewed protection in every single UP member state separately. In 2015 the EPO published the
fees, announcing they had been set at the ‘Top 4’ level, meaning they were comparable to the
renewal costs of four of the most frequently validated EP states.

It means the Unitary Patent is especially interesting for businesses who seek widespread patent
coverage for their inventions. If coverage is sought in no more than three of four states, the
traditional European patent is probably a more logical choice. The balance between the two has
shifted unfavourably for the Unitary Patent since the United Kingdom left the system. The EPO
has declared that despite this, the fees would remain unchanged.

It is also important to realize that an inventor can reduce costs by letting traditional European
patents lapse after some years, in markets that prove to be unimportant. That is not possible in the
case of a Unitary Patent, it is all or nothing.

Another factor regarding costs is the Unified Patent Court, the only court compatible in case of
conflicts about Unitary Patents. The fees at that court are considerably higher than in many
national courts, although in a recent interview on this blog president Klaus Grabinski of the UPC’s
Court of Appeal pointed out that ‘based on the same value in dispute – the court fees for litigation
(infringement and validity) before the UPC are lower than those for litigation for example in
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Germany’.

A European patent can – during the first 7 or 14 years – be opted out from the jurisdiction of the
UPC.

Due to UP renewal and court fees among others the UP system is, contrary to what has often been
claimed by its creators, not widely perceived to be beneficial for SMEs, rather the opposite.

Part one, the bumpy road to the Unitary Patent system and part two in this series: Scope of the
Unitary Patent system

Download our White Paper:  Preparing for the Unitary Patent.

_____________________________

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.
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