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Keeping it together at the Unified Patent Court
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Is there a way out of the deadlock created by the Brexit vote and can the Unitary Patent system still
go live next year as planned? According to Wouter Pors, partner of Bird & Bird in The Hague,
industry clearly prefers a UP system including the UK and attempts are being made to convince the
UK to ratify the UPC Agreement (UK ratification is needed in order for the system to launch). In
this guest post for the Kluwer Patent Blog he writes: ‘The idea seems to be that individual UPC
Contracting Member States should give the UK comfort that they will support a solution that will
allow the UK to remain a UPC member in the long run.’

By Wouter Pors

The outcome of the Brexit referendum has sent a shock wave through Europe. It is still unclear
what the UK will do exactly. It seems that the new Brexit ministry isn’t completely staffed yet and
it may still take some time before there will be clear statements. Prime Minister Theresa May has
now said that the UK will trigger the Article 50 procedure by the end of March 2017, but it is not
clear what this exactly means. It is assumed however that it at least means that the UK will be an
EU Member State until at least spring 2019.

In a presentation for the EU Competitiveness Council on 29 September, Preparatory Committee
Chair Alexander Ramsay and Select Committee Chair Jérôme Debrulle presented their fifth
progress report, informing the Council that both the preparations for the Unitary Patent and the
Unified Patent Court are basically completed now and the Court could open for business early
2017. Rumour has it that the opening date could be 2 May 2017.
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In the meantime, the second course of basic education for future UPC judges was completed in
Budapest on 23 September with a mock trial. Just like the first group in early 2015, this second
group consisted of highly motivated judges from various countries, keen to learn all the details of
patent law. Even during the breaks I was challenged with in-depth questions on patent law
intricacies.

In the weeks leading up to the Competitiveness Council meeting a number of industry
organisations wrote letters urging the Member States to save the UPC system. Business Europe in a
letter of 26 September said that it “calls on the Competitiveness Council to voice political support
for the objective of going forward with the project and finding a mechanism to retain the UK in the
system that remains sustainable even after the Brexit”. Also, Business Europe said the system
should go live in 2017 as planned. Although Business Europe doesn’t mention how this should be
achieved, it is clear that this can only be done in one way, namely by the UK ratifying the UPC
Agreement preferably this year. That would provide a temporary solution until Spring 2019, but of
course there would also need to be a more definitive solution. This cannot be achieved right now
and therefore the idea seems to be that individual UPC Contracting Member States should give the
UK comfort that they will support a solution that will allow the UK to remain a UPC member in
the long run. How this could be achieved from a legal perspective has already been discussed in
various publications and opinions, all published on the internet (including this blog).

Letters to basically the same effect
were sent by a group of companies,
ranging from ABB and Air Liquide to
Thyssen Krupp and Volkswagen, by
the Deutscher Anwaltverein, the
Mouvement des Entreprises de France
(MEDEF) and the Union pour la
Juridiction unifiée du brevet (UJUB). It
seems that there is support for this
approach from a growing number of
Member States. Of course, this process
cannot be transparent and obviously
the European Commission has to take the position that there can be no separate solutions for
individual issues. However, the UPC is not an EU instrument and a solution to keep the UK on
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board is therefore feasible from a legal perspective. The issue remains whether it is politically
possible. That also requires the UK conforming its commitment to the UPC. At the AIPPI World
Congress in Milan, Thierry Sueur of Business Europe said that industry could wait another three
months and could probably accept a clear message from the UK that it needs six months, but there
needs to be clarity on the time frame at some point.

The message from US companies and practitioners clearly is that the UPC would be less attractive
without the UK. Patent law is a global playing field in which the US, Europe and Asia are the main
regions and direct competitors. It does seem to be in the best interest of Europe if the UPC covers
the largest possible territory; at least this seems to be a clear industry position. It’s now for the
Member States to deal with the issue.

For regular updates on the Unitary Patent and the Unified Patent Court, subscribe to this blog and
the free Kluwer IP Law Newsletter.

_____________________________

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.
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This entry was posted on Tuesday, October 11th, 2016 at 10:41 am and is filed under Brexit,
European Union, Unitary Patent, United Kingdom, UPC
You can follow any responses to this entry through the Comments (RSS) feed. Both comments and
pings are currently closed.
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