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The recent judgement of the Finnish Market Court (MAQ:18/15) given on January 16" provides further
guidelines as to what is expect from a method to be patentable especially in relation to existing
techniques, while also serving as a good reminder that arguments non-related to the actual subject-
matter do not save you, especialy if you end up relying mainly on them.

The case involved a patent regarding an invention titled ”a method for manufacturing a health product
given asdrops’ of the Finnish medicine company Oriola Oy (“Oriola’). The invention was an oil-based
liquid product given as drops, which included both vitamin D and lactic acid bacteria. Oriola was
originally granted the patent, but the Finnish patent and registration authority later annulled it on the
basis of a claim by Oriola' s competitor Orion Oyj (“Orion”), which Oriola appealed to the Market
Court. The caseinvolved also certain other aspects, which are not discussed here.

The Finnish patent and registration authority had based the annulment on the existence of similar
inventions, such as an oil-based medicine given as drops containing lactic acid bacteria and a
consistence including inter alia vitamins both in liquid and in solid form. Oriola however rejected these
by stating that while it is true that oil-based medicine had been on the market for quite some while and
that lactic acid bacteria and vitamins had been available both as drops and in a solid form, their
invention was the first to combine these into a homogenous liquid, which had not occurred during the
24 years the two had been simultaneously on the market. Therefore, Oriola concluded that the invention
fulfilled the requirements of novelty and inventive step imposed on the grant of a patent.

Orion was naturally of a different view pointing out that while Oriola had brought up some facts to
support the novelty and inventiveness of the product, it had completely failed to argue the same for the
method used in the manufacture of the product, which was, in fact, the subject of the patent. Orion
further pointed out that such methods did exist already prior to Oriola’s invention and it would have
been possible to produce the same exact product combining existing methods, which solution would
have been obvious to a skilled person. It also pointed out that the homogeneity had not even been
mentioned in the patent application documentation. Thus, Orion concluded that the invention was
eventually more of acommercial ideathan a patentable invention. The patent and registration authority,
while acknowledging e.g. the fact that there had been a long period of time during which a similar
invention would have been possible to make but had not entered the market, largely agreed to these
claims.
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The Market Court, after evaluating existing techniques, recognized the novelty of the invention, but
then examined whether it essentially differed from solutions provided by existing technique. It pointed
out that on the one hand a technique related to an oil-based product given as drops, consisting of edible
oil and vitamin D, and on the other hand a technique related to an oil-based product given as drops,
consisting of edible oil and lactic acid bacteria, were currently on the market. In addition, there were
products containing both vitamin D and lactic acid bacteria. The Market Court then added that the
features of the invention actually related to the methods used in the manufacture of Oriola s product
were in fact rather ordinary and obvious to skilled persons. It further pointed out, as claimed by Orion,
that Oriola had to a large extent failed to argue the inventive step in these features. Therefore, the
Market Court finally decided to reject the appeal and Oriola ended up losing the patent.

In our view, this decision serves as a good reminder of the fact that one should always focus on the
correct substance and aspects when arguing patent cases, i.e. if you decide to apply for a method patent,
be sure your method isin the focus. As this case demonstrates, it is actually quite easy to get confused
in these and finally ending up paying alot of money just to realize you got it all wrong in thefirst place.

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready L awyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer 1P Law can support you.

79% of the lawyers think that the - o°

importance of legal technology will )0/5 -/
increase for next year. / /‘\ 19 Q
0

C
Drive change with Kluwer IP Law. /\ Tg

The master resource for Intellectual Property rights
and registration. a 7

s

2022 SURVEY REPORT
The Wolters Kluwer Future Ready Lawyer

h
<. Wolters Kluwer

Kluwer Patent Blog -2/3- 17.03.2023


https://patentblog.kluweriplaw.com/newsletter
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=patentblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=patentblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=patentblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=patentblog&utm_medium=banner&utm_campaign=article-bottom_2022-frlr_0223

This entry was posted on Monday, February 23rd, 2015 at 12:40 pm and is filed under Finland,
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Y ou can follow any responses to this entry through the Comments (RSS) feed. Both comments and
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