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Rik Lambers (Brinkhof) · Thursday, April 24th, 2014

At the Kluwer Patent Blog we keep our fingers on the pulse of patent litigation. With their trained
fingertips our contributors measure the heart rate of new case law and developments from their
various countries. When the normal and regular rhythm changes to an irregular pulse, they are
ready to post their findings on this blog.

Once in a while we like to take a poll instead of the regular pulse. Instead of reporting on what we
think of recent developments, we ask your opinion on the current patent beat: with another
Summer on the horizon it is the time for the second Kluwer Patent Blog poll.

This time we would like your opinion on what has made many readers’ hearts skip a beat the past
months (well, the weak at heart at least): the applicability of the Agreement on the Unified Patent
Court on opted-out patents.

This issue has rendered many opinions, including an interpretative note of the UPC’s Preparatory
Committee and this (reactive) post from the Hoffman Eitle firm on this blog. If you need to refresh
your memory, we suggest to read this contribution and then make up your own mind to answer the
poll’s question below.

In short, the Unified Patent Court Agreement (‘UPCA’) provides for substantive law provisions in
Chapter V (e.g. as regards indirect infringement). These provisions may differ from the applicable
provisions under the national laws of the contracting states. Art. 83 (1) UPCA allows for
infringement or revocation actions of European patents to be brought before national courts during
a transitional period, while Art. 83 (3) UPCA allows for applicants or patent holders to opt-out
from the exclusive jurisdiction of the Unified Patent Court. The Preparatory Committee thinks the
opt-out provision also entails an opt-out of substantive UPCA law, i.e. national courts should apply
their applicable national law. Some commentators have a different opinion for reasons set out in
above mentioned post of our contributors.

What do you think? To get a readable pulse rate we would like to have your Yes or No on the
following proposition (your whys and wherefores are more than welcome in the comment section
to this post):

National courts should apply the substantial provisions of the UPCA on a European
patent which is opted out from the UPCA.

https://patentblog.kluweriplaw.com/
https://patentblog.kluweriplaw.com/2014/04/24/kluwer-patent-blog-poll-2/
http://kluwerpatentblog.com/2013/09/24/kluwer-patent-blog-poll-the-results/
http://www.unified-patent-court.org/news/71-interpretative-note-consequences-of-the-application-of-article-83-upca
http://www.unified-patent-court.org/news/71-interpretative-note-consequences-of-the-application-of-article-83-upca
http://kluwerpatentblog.com/2014/03/03/the-unified-patent-court-and-the-transitional-regime-controversies/
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The poll is accessible below. You may also access the poll in the upper right corner of this website.
Your responses are anonymous, although you may include your name and email address at the end
of the poll, if you wish. The poll will remain open through July 1st 2014. We will compile the
results in a special Summer post on the Blog.

[SURVEYS 2]

_____________________________

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.

This entry was posted on Thursday, April 24th, 2014 at 3:57 pm and is filed under UPC
You can follow any responses to this entry through the Comments (RSS) feed. Both comments and
pings are currently closed.
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