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Is the organ of a legal person liable for violations of an

obligation to cease and desist?
Thomas Musmann (Rospatt Osten Pross) - Friday, June 22nd, 2012

by Stefan Lieck

In the judgement dated 12/01/2012 (file no. | ZB 43/11), the Federal Supreme Court decided on the
question as to whether an administrative fine is to be imposed on the managing director of a
limited liability company [GmbH] if previously, both the GmbH as well as its managing director
were ordered, upon pain of an administrative fine, to refrain from making a certain advertising
statement, and the managing director then violates this obligation to cease and desist in the course
of performing his business activities on behalf of this GmbH.

Since this question had previously been assessed differently by various higher courts, the Federal
Supreme Court now decided that in such a case, exclusively the legal person is liable for the
violation, but not its managing director. Consequently, only the GmbH was ordered to pay an
administrative fine.

As areason, the Federal Supreme Court firstly noted that alegal person itself is not capable to act;
it only acts through its organs. To the extent that the organ, in performing its business activities,
acts on behalf of the legal person, a culpable violation committed by the organ is attributed to the
legal person pursuant to Sec. 31 German Civil Code [BGB]. In contrast to that, the Supreme Court
held that there is no reason to assess additional fines against the organ, or to establish itsliability as
ajoint and several debtor, on account of a culpable act of violation which is attributable to the legal
person but was committed by its organ. Moreover, the Supreme Court held that an adminstrative
fine, apart from being a civil-law means of coercion designed to prevent future acts of non-
compliance, also has the repressive character of a sanction, similar to a penalty. It hardly agrees
with this character that one and the same administrative fine is imposed on several persons due to
an act of non-compliance committed by a natural person.

Nonetheless it may still be reasonable to assert claims both against the legal person and its organ.
A separate liability of the organ is conceivable if the acts of the organ are not attributable to the
legal person pursuant to Sec. 31 BGB, because the organ has e.g. committed the culpable violation
on behalf of its own business existing beside the legal person, or on behalf of another legal person.
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The 2022 Future Ready L awyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer 1P Law can support you.
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This entry was posted on Friday, June 22nd, 2012 at 10:06 am and is filed under Germany, Procedure
You can follow any responses to this entry through the Comments (RSS) feed. Both comments and
pings are currently closed.
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