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Should the validity of the patent be examined in a preliminary
injunction procedure?
Miquel Montañá (Clifford Chance) · Monday, August 2nd, 2010

One of the most contentious points discussed before Spanish Courts over the last few years is the
question of whether or not Courts should examine the validity of the patent when this has been
raised as a defence in the context of preliminary injunction proceedings. On 17 June 2010, the
Court of Appeal of Barcelona handed down a judgment confirming the preliminary injunction
ordered in the case Eli Lilly v. Lesvi et altri, where the Court set the following principles: first, the
applicant for a preliminary injunction is not required to prove the validity of a patent that has been
examined; second, the validity of an examined patent must be presumed; and third, for an
invalidity defence to succeed in the context of preliminary injunction proceedings, the defendant
must submit clear indicia showing that the validity attack may succeed in the main proceedings.
This judgment, which is final, has shed some very helpful light on a point where Spanish Courts
were following divergent criteria.

_____________________________

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.

https://patentblog.kluweriplaw.com/
https://patentblog.kluweriplaw.com/2010/08/02/should-the-validity-of-the-patent-be-examined-in-a-preliminary-injunction-procedure/
https://patentblog.kluweriplaw.com/2010/08/02/should-the-validity-of-the-patent-be-examined-in-a-preliminary-injunction-procedure/
https://patentblog.kluweriplaw.com/newsletter
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=patentblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=patentblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223
https://www.wolterskluwer.com/en/solutions/kluweriplaw?utm_source=patentblog&utm_medium=banner&utm_campaign=article-bottom-cta_2022-frlr_0223


2

Kluwer Patent Blog - 2 / 2 - 23.03.2023

This entry was posted on Monday, August 2nd, 2010 at 11:00 am and is filed under Spain
You can follow any responses to this entry through the Comments (RSS) feed. Both comments and
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