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Kevin Mooney: ‘New years of delay for Uniﬁed Patent
Court unlikely’
Kluwer Patent blogger · Friday, June 11th, 2021

It is very unlikely that the new complaints against the Unified Patent Court
Agreement, which were filed last December with the German Federal Constitutional
Court (FCC), will delay the Unitary Patent project for two or three more years. Kevin
Mooney, partner of Simmons & Simmons and one of the driving forces behind the UPC
and UP, had said this in an interview with Kluwer IP Law.

Mooney explained the current situation is different from 2017, when a complaint
against the UPCA was filed with the FCC for the first time, by Düsseldorf patent
lawyer Ingve Stjerna. It took the FCC three years to decide and partially uphold the
complaint.
“The 2017 complaint included a request for preliminary measures to prevent the
German Bundespräsident from signing the UPCA ratification bills into law. These
preliminary measures however were never imposed because the president, at the
request of the court, agreed not to sign the UPCA bills as long as there was no
decision on the merits.”
One of the two new complaints that have been filed – one by Stjerna again and one by
a private individual, a company and an association, probably linked to the Foundation
for a Free Information Infrastructure (FFII) – includes a request for preliminary
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measures as well. This time however, the German president has said he will only delay
his signature pending a decision on preliminary measures, according to Mooney. So it
depends on the FCC’s decision about preliminary measures only when the president
will sign the UPCA laws and the German ratification procedure can be completed.
Disgraceful
Mooney: “We had expected a decision very quickly, as soon as past January.
Immediately after the complaints against the UPCA had been filed in December, the
FCC asked the German Ministry of Justice for its views on the request for preliminary
measures, and these views were filed to the FCC before the end of the year. When
there was no decision in January, there were many rumours it could come out anytime,
but we’re in June now and we’re still waiting. I have to say I think it is disgraceful that
it takes so long for the FCC to make a decision on the grant or refusal of preliminary
measures.”
If the FCC dismisses the request for preliminary measures and Germany proceeds
with the ratification procedure, this means the Unitary Patent system can finally start
functioning. Mooney admits this creates some uncertainty as long as the FCC has not
decided on the merits of the complaints. “But this isn’t a big problem, firstly because
after the preliminary decision it will take at least another 18 months before the
Unified Patent Court can open its doors. Apart from that, we – me and others who are
involved in the creation of the UPC and UP – are quite confident that the two
complaints will be dismissed.”
Despite all the delays, Mooney is still regularly working on the optimization of the
CMS of the future UPC, which is “a very complex system”.
For the Unitary Patent system to start, the first necessary step is that German and two
other member states sign or express their support for the Protocol on Provisional
Application. This protocol regulates the practical preparations for the UPC; if it enters
into force this also means a budget will be available.
The plan is that after the phase of practical preparations, about 12 months according
to Mooney, Germany will formally deposit its instrument of ratification with the
European Council, thereby launching (three months later, art 89 UPCA) the Unitary
Patent system.
“If the FCC were to dismiss the request for preliminary measures in July, for instance,
this means the UPC could open its doors in October 2022, according to our timetable.
But I have to admit that over the last years I have given many presentations about the
Unified Patent Court, and I have had to change the dates in my slides many times”,
Mooney said. “It has been a very frustrating process.”
As to the UK’s non-participation in the project, Mooney especially regrets that
experienced UK judges will not be able to make judgements in the Unified Patent
Court. “UK judges will take into account and respect decisions of the UPC and vice
versa, but a chance for real European harmonization has been lost.”
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_____________________________
To make sure you do not miss out on regular updates from the Kluwer Patent Blog,
please subscribe here.

This entry was posted on Friday, June 11th, 2021 at 2:01 pm and is filed under Germany,
Unitary Patent, UPC
You can follow any responses to this entry through the Comments (RSS) feed. Both
comments and pings are currently closed.
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