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ILO Administrative Tribunal dismisses complaints against
EPO president
Kluwer Patent blogger · Tuesday, January 30th, 2018

The Administrative Tribunal of the ILO (ILOAT), which decided a series of cases concerning the

EPO in its 125th session last week, dismissed a complaint of the former SUEPO trade union
chairman Elizabeth Hardon against her downgrading by EPO president Benoit Battistelli.

After the suicide of an EPO employee in May 2012,
Hardon, at the time chairman of the SUEPO, had written a
letter to Battistelli requesting an independent investigation
of the circumstances at work that might have contributed to
the suicide. She forwarded a copy of the letter to a small
group of SUEPO members, explaining in the cover email
‘that many people believed that the behaviour of Mr A. –
the previous manager of the deceased – and the “unfounded
attacks” by the former Principal Director of Human
Resources had contributed significantly to their colleague’s
death.’

The mail was spread in a wider circle, created unrest and on 22 June Hardon and the Vice-
President of Directorate-General 4 (VP4) met and agreed she would send a new mail and withdraw
her accusations, which she did. This seemed the end of the turmoil around the tragic case, but when
Mr A. read the first email upon his return from leave on 25 June, he went on sick leave, shocked.
In December 2012 he requested the EPO president to start an investigation, which happened. But
although the EPO’s Disciplinary Committee considered that VP4 had definitively closed the case,
Battistelli notified Hardon on 25 February 2014 ‘that he had decided to impose on her the
disciplinary sanction of downgrading to grade A3, step 13, with effect from 1 March 2014, as he
considered that she had committed serious misconduct. He explained that he could not follow the
recommendation of the Disciplinary Committee as it was tainted with errors of fact and law.’

We cannot go into every detail of the case, which is available here, but Hardon’s complaint against
this decision of Battistelli was dismissed by the ILOAT. ‘Consistent case law holds that “[t]he
executive head of an international organisation is not bound to follow a recommendation of any
internal appeal body nor bound to adopt the reasoning of that body.’

In its decision the ILOAT wrote: ‘The Tribunal concludes the complainant acted carelessly, with
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regard to a very sensitive subject, conscious of the probability that her statement would highly
offend other staff members and would create great unrest among colleagues, damaging the work
environment. The Tribunal observes the complainant’s actions were serious and wrong and cannot
be justified by an alleged good purpose. Considering the above, taking into account the discretion
enjoyed by the disciplinary authority and, in particular, the complainant’s refusal to apologize to
Mr A. and the serious consequences of that behaviour on Mr A.’s health, the Tribunal finds that the
contested disciplinary measure is not disproportionate.’

In an unrelated case Hardon was fired in 2016, a decision which she has contested and still has to
be decided by the ILOAT.

Pétiaud, Corcoran

Another case the ILOAT decided last week concerned Aurélien Pétiaud, a long-time EPO
employee and staff representative. He had been ordered to participate in sessions of the Internal
Appeals Committee (IAC). ‘On 25 March 2014 the complainant informed the Chairperson of the
IAC that he would not participate in the IAC session held that day as he was on strike. He
subsequently informed the Chairperson of the IAC that he would not be able to attend the June and
July sessions of the IAC because of his existing workload and the limited support received from
the secretariat.’

On 3 November 2014 he was informed of the decision ‘taken by the President of the Office to
suspend him from duties until further notice (…).’ In the meantime, on 10 November 2014, the
Principal Director of Human Resources informed Pétiaud that the matter had been referred to the
Disciplinary Committee. This Committee concluded on 17 December 2014 ‘the complainant had
not committed misconduct by going on strike for half a day, by not sitting in most of the June and
July sessions of the IAC and by withdrawing from any further work in the IAC in October.’ Some
errors had been made though, so the Committee recommended ‘to impose the disciplinary measure
of relegation in step’ (this means a person stays in the same grade, but with a moderately lower
salary). Again, Battistelli ignored the recommendation of the Disciplinary Committee and imposed
‘the disciplinary measure of downgrading’ (this leads to a lower grade and the salary reduction is
much bigger).

More details about the case can be found in the decision, (3971), but again the ILOAT judged that
the EPO president was allowed to ignore the Disciplinary Committee: ‘Regarding the severity of
the sanction, the case law has it that “[t]he disciplinary authority within an international
organisation has a discretion to choose the disciplinary measure imposed on an official for
misconduct. However, its decision must always respect the principle of proportionality which
applies in this area” (….). In the present case, the Tribunal finds that the sanction imposed is not
disproportionate.’

Two new cases concerning the Irish (former) appeal board member Patrick Corcoran were
published last week as well. His complaints relating to the seizure of his USB stick (3959) and an
alleged breach of confidentiality by the EPO (3961) were dismissed. Last December, in the more
important cases 3958 and 3960, the ILOAT had ordered that Corcoran, who was suspended in
December 2014 by EPO president Battistelli, should immediately be reinstated in his former post
and be paid moral damages totalling at 25,000 EUR and costs in the amount of 5,000 euros.

Altogether, the ILOAT issued a decision in 30 EPO cases. 17 complaints were dismissed, often
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because internal remedies at the EPO had not been exhausted or internal appeals had not been
lodged within the prescribed time limits. Moral damages were ordered in nine cases from 3000
euro up to two years’ revenues, often in cases related to (mental) health issues leading to
dismissals.

Discretion

In the past some observers expected or expressed hope that the decisions
of the ILOAT could play a constructive role in solving the enormous
social problems at the EPO. This is not likely however. The tribunal can
only decide in isolated cases and based on strict legal criteria, but this
doesn’t have any influence on the daily routines in the EPO offices in
Munich or The Hague.

A striking element in the decisions against Hardon and Pétiaud is that in both cases EPO president
Battistelli ignored the recommendation of the Disciplinary Committee and imposed a heavier
sanction. This has happened a lot, according to sources. IP Kat for instance reported about it in
2016, after the firing of Hardon and ex SUEPO-chairman Ion Brumme and the downgrading of
SUEPO Treasurer Malika Weaver: ‘In all three cases the sanction imposed has been more than was
recommended by the Disciplinary Committee: in the case of Elizabeth Hardon, there has been
imposed a pension sanction not suggested by the Disciplinary Committee, in the case of Ion
Brumme downgrading rather than firing was suggested, and in the case of Malika Weaver the
Disciplinary Committee recommended suspension of career advancement, not downgrading.’

The ILOAT has confirmed this Battistelli is allowed to do this, as long as he motivates his
decision. That is certainly not a high barrier, and it raises questions as to what a Disciplinary
Committee is good for, if it can be put aside so easily. Combined with the ILOAT’s – not
unreasonable – opinion that the ‘disciplinary authority’ has ‘discretion to choose the disciplinary
measure’, and that it will only judge whether his decisions respect the principle of proportionality,
it means that Battistelli has a lot of freedom to decide about the fate of staff members.

Apart from this, Battistelli nor the Administrative Council (AC) of the EPO have shown much
respect for the decisions of the ILOAT, at least not in the case of Corcoran. About a week after the
ILOAT’s December decision that Corcoran had to be reinstated, the AC decided in its 154th
meeting nót to extend his appointment as board member and the end of his regular tenure, which
reduced the effect of the ILOAT decision to about zero, and which is probably not what the ILOAT
had intended or what a reasonable observer may find a fair implementation of the ILOAT’s
decisions.

A month later, Corcoran was offered a job in The Hague, which means he will be forced to transfer
from the EPO’s Munich office, to go to a country where he hasn’t lived, to do work which is not
proportionate in view of his qualifications. The AC however declared in December: ‘This decision
was taken with due regard to all relevant elements. The Council expressed its satisfaction at having
closed the case. In particular, it underlined its expectation that now – after a long period of intense
debate – legal peace would be restored.’

For regular updates, subscribe to this blog and the free Kluwer IP Law Newsletter.
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_____________________________

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready Lawyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer IP Law can support you.
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