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Experts analyse participation post-Brexit UK in Unitary Patent

system
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Analysing whether, if the UK ratifies the UPC, further participation in the Unitary Patent system
might be possible and on what legal basis. That is the main objective of a group of patent
professionals in the UK, which has been convened by Simmons partner Kevin Mooney after the
Brexit vote of 23 June 2016. Mooney is also chairman of the Committee that prepared the draft
Rules of Procedure for the UPC. In reaction to questions by Kluwer IP Law about the initiative, he
declined providing too much detail ‘which may be a hostage to fortune and compromise
subsequent contacts with UK Government’ . Instead he issued the following memorandum.

‘An ad hoc group of lawyers and patent attorneys
broadly representing the professions and industry in
the UK have been meeting to discuss the possible |
future of the UK in the UPC project after the "
Referendum. The UK remains a Contracting .'
Member State of the UPC Agreement and a member
of the EU pending the service of an Article 50 notice
and Brexit negotiations but the UK has not yet
ratified the Agreement and such ratification is a
condition precedent for the Agreement to come into
effect.

There hasin the past been a widespread view that the Kevin Mooney
effect of the opinion of the CJEU (01/09) is that a

non-Member State of the EU would not be able to

participate in the project, hence the withdrawal of

Switzerland after the Opinion was given. If thisview

of the Opinion is correct future participation of the

UK will not be possible but more recent legal

opinions have questioned whether this view isin fact

correct.

The ad hoc group is therefore planning to prepare a detailed analysis to clarify whether, if the UK
ratified the UPC Agreement, future participation might be possible and on what legal basis. Of
course if such analysis shows that participation in the long term is possible there remains the need
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for apolitical decision whether to ratify or not. The professions and industry in the UK broadly
support participation and believe that if the analysis under preparation does provide assurance that
future participation is possible then it is hoped that this will assist the UK Government in its
political decision on ratification.

The attitude of other Contracting Member States will also be influential in the Government’s
decision. It isbelieved that there is strong support for UK participation.

An early decision on UK ratification is felt by most to be preferable to avoid continuing
uncertainty and delays in the project moving forward. With that in mind the work on the legal
analysisis being expedited.’

Since the Brexit vote of 23 June 2016, there has been a lot of discussion about the possibilities for
the UK to stay in the Unitary Patent system. An earlier report on thisissue can be found here.

For regular updates on the Unitary Patent and the Unified Patent Court, subscribe to this blog and
the free Kluwer |P Law Newdletter.

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready L awyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?

Learn how Kluwer P Law can support you.
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This entry was posted on Friday, July 29th, 2016 at 7:41 am and is filed under Brexit, European
Union, Unitary Patent, United Kingdom, UPC

Y ou can follow any responses to this entry through the Comments (RSS) feed. Both comments and
pings are currently closed.
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