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Forfeiting injunctive relief because of inflated claim values?
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by Stephan von Petersdorff-Campen

The amount at issuein alegal claim serves as the basis for establishing the court fees and lawyers
fees to be reimbursed to the successful party. The consequences (including indictable
consequences) of a claim value that has been set too low have previously been the object of
contributions to this blog.

88 IV Unfair Competition Act (UWG) stipulates that the right to injunctive relief, which does exist
in principle, is forfeit wherever it is asserted abusively. By analogy, the Court of Appeal Hamm
applied this provision to copyright law and dismissed a claim for an injunction and award of
lawyers’ costs that had accrued prior to proceedings. It found that said lawyers' fees had been
calculated based on an inflated claim value and that the claimant’s conduct prior to bringing her
action was an abuse of the law.

This finding has been quashed by the German Supreme Court in its recently published decision of
3 May 2012 (I ZR 106/10). It ruled that 88 IV UWG could not be applied by analogy because
copyright law did not have any unintended loopholes. Even a deliberately inflated claim value did
not constitute a misuse of the law that might justify forfeiting injunctive relief.

Conclusion: This should hold true for patent law too.

To make sure you do not miss out on regular updates from the Kluwer Patent Blog, please
subscribe here.

Kluwer IP Law

The 2022 Future Ready L awyer survey showed that 79% of lawyers think that the importance of
legal technology will increase for next year. With Kluwer IP Law you can navigate the
increasingly global practice of IP law with specialized, local and cross-border information and
tools from every preferred location. Are you, as an IP professional, ready for the future?
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This entry was posted on Friday, May 24th, 2013 at 4:10 pm and is filed under Germany, Procedure
Y ou can follow any responses to this entry through the Comments (RSS) feed. Both comments and
pings are currently closed.
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